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HOUSE BI LL 3178

St ate of WAshi ngt on 60t h Legi sl ature 2008 Regul ar Sessi on
By Representatives Ross, Warnick, Newhouse, Hinkle, and Chandl er

Read first tine 01/23/08. Referred to Commttee on Commerce & Labor.

AN ACT Relating to mandatory drug testing of peace officers; adding
new sections to chapter 43.101 RCW and creating a new section.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. Legislative intent. The purpose of this act
is to recognize the difficulty, <challenge, and danger of |aw
enforcenent work, the jeopardy to public safety posed by |aw
enforcenent officers inpaired by drugs, and the inportance of |ocal
community safety standards.

The legislature finds that |aw enforcenent officers face extrene
hazards and life-threatening circunstances while protecting and serving
the public. Law enforcenent officers are also granted certain powers
such as the right to arrest, the right to drive at high speeds on
crowded streets, and the right to use deadly force. The legislature
finds that many |aw enforcenent officers are also often exposed to
illegal drugs in the course of performng their duties and that the
state and local communities go to great |engths and expense to hire,
train, and equip | aw enforcenent officers.

The legislature recognizes that drug use by |aw enforcenent
officers severely underm nes the integrity of |aw enforcenent agencies
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and underm nes the public's trust and confidence in its officers. The
| egi sl ature desires to assure that |ocal comunities can ensure that
its law enforcenent officers are always capable of perform ng at peak
| evel s of productivity and health. The legislature finds that due to
the special nature of their work, |aw enforcenment officers are exposed
to higher incidents of stress, danger, hostility, and risk, which can
and does inpact their physical and nental well-being. The |egislature
recogni zes that |aw enforcenent officers are critically inportant to
public safety, and that their well-being is vital. The | egislature
finds that an inpaired | aw enforcenment officer creates a direct threat
to the public safety.

It is the intent of the legislature that |ocal communities be
allowed to establish |ocal community safety standards ensuring that no
officer is inmpaired by a chem cal dependency or substance addiction
that woul d adversely affect the officer's ability to do his or her job
safely. Therefore, the legislature establishes this act allow ng | ocal
communities to require that all peace officers working in their
jurisdiction submt to mandatory posttraffic collision, postshooting,
and random drug testing.

NEW SECTION. Sec. 2. Definitions. Unl ess the context clearly
requires otherw se, the definitions in this section apply throughout
this chapter.

(1) "Confirmation test" neans a second analytical procedure to
identify the presence of a specific controlled substance or controlled
subst ance netabolite which is independent of the screen test and which
uses a different technique and chemcal principle from that of the
screen test in order to ensure reliability and accuracy.

(2) "Drug" neans any controlled substance subject to testing
pursuant to drug testing regulations adopted by the United States
departnent of transportation.

(3) "Drug test"” neans a nethod for determning the presence of a
drug in a specinen using a scientifically reliable nmethod performed in
accordance wth regulations governing drug testing adopted by the
United States departnent of transportation.

(4) "Medical review officer” neans a |licensed physician who:

(a) Has know edge of substance abuse disorders, |aboratory testing
procedures, and chain of custody collection procedures;
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(b) Verifies positive, confirnmed test results; and

(c) Has the necessary nedical training to interpret and evaluate a
peace officer's positive test result in relation to the peace officer's
medi cal history and any ot her rel evant bionedical infornmation.

(5) "Peace officer" neans a general authority Wshington peace
of ficer as defined by RCW 10.93.020(3) and reserve peace officers. For
purposes of this chapter, a reserve peace officer is an individual who
is an officer of a Washington | aw enforcenent agency who does not serve
such agency on a conpensated or full-tine basis but who, when called by
the agency into active service, is fully comm ssioned on the sanme basis
as a general authority Washi ngton peace officer to enforce the crimnal
| aws of the state.

(6) "Random sel ecti on nethod" nmeans a nechani smfor the selection
of an individual which results in an equal probability that any person
fromthe group of individuals subject to the selection nmechanismw ||
be sel ect ed.

(7) "Shooting" nmeans the discharge of a firearmby a peace officer
in the performance of his or her duties resulting in death or injury to
any human bei ng.

(8) "Specinen" neans tissue, fluid, or a product of the human body
capabl e of revealing the presence of drugs or their netabolites.

(9) "Traffic collision" neans an occurrence associated with the
operation of a nmotor vehicle if, as a result, any individual suffers or
conplains of bodily injury.

NEW SECTION. Sec. 3. Submission to voters. (1) Acity, county,
town, port district, or any other taxing district my institute
mandatory drug testing after a traffic collision or shooting and random
drug testing for all peace officers enployed by it, after approval by
the voters, pursuant to the terns of this section.

(2) The drug testing proposition nust be submtted at a general or
speci al el ection.

(3) The proposition nmay be inposed only when specifically
authorized by a mjority of registered voters voting on the
proposi tion.

(4) Ballot propositions shall conformw th chapter 29A 36 RCW

(5) Mandatory drug testing inposed under this section shall conform
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to all sections of this act and shall commence no |later than twel ve
mont hs after the date of the el ection.

NEW SECTION. Sec. 4. Random peace officer drug testing. Random
peace officer drug testing inposed pursuant to section 3 of this act
shall conformto the foll ow ng

(1) At least thirty percent of the average nunber of peace officers
enpl oyed by the taxing district's | aw enforcenent agency shall undergo
random drug testing by the agency each cal endar year;

(2) Peace officers who are notified of selection for random drug
testing shall proceed to the test site i medi ately;

(3) Random drug testing shall occur during, or imedi ately before
or after, a regular work period,

(4) The sel ection of peace officers for randomdrug testing shal
be made by a random sel ecti on net hod; and

(5 Random drug testing shall be unannounced and the dates for
admnistering the tests shall be spread reasonably throughout the
cal endar year.

NEW SECTION. Sec. 5. Postshooting peace officer drug testing.
Peace officer drug testing after a shooting inposed pursuant to section
3 of this act shall require that a peace officer who discharges a
firearmin the performance of his or her duties resulting in death or
injury to any human being shall submt to a drug test as soon as
practicable foll ow ng the discharge.

NEW SECTION. Sec. 6. Posttraffic collision peace officer drug
testing. Posttraffic collision drug testing inposed pursuant to
section 3 of this act shall require that a peace officer who is
operating a notor vehicle involved in a traffic collision shall submt
to a drug test as soon as practicable followng the traffic collision.

NEW SECTION. Sec. 7. Testing policy. Drug testing pursuant to
this act shall be carried out within the terns of a witten policy that
has been distributed to all peace officers subject to the policy. The
witten policy shall include at |east the foll ow ng:

(1) A description of those persons who are subject to testing;

(2) The circunstances under which testing will be required;
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(3) A description of the testing nmethods and coll ection procedures
to be used,;

(4) The consequences of a refusal to participate in the testing;

(5) The right of a peace officer, on request, to obtain the witten
test results;

(6) The right of a peace officer, on request, to explain in a
confidential setting a positive test result; and

(7) A statenent of the |aw enforcenent agency's policy regarding
the confidentiality of the test results.

NEW SECTION. Sec. 8. Procedures for specinen collection and
testing. Al'l specinmen collection and testing pursuant to this act
shall be perfornmed in accordance with the foll ow ng:

(1) A specinen shall be collected wwth due regard to the privacy of
the individual providing the specinen, and in a nmanner reasonably
calcul ated to prevent substitution or contam nation of the specinen;

(2) Specinmen collection shall be docunented, and the docunentation
procedures shall include |abeling of specinen containers so as to
reasonably preclude the |ikelihood of erroneous identification of test
results;

(3) Specinen storage and transportation to the place of testing
shall be performed in a manner that reasonably precludes the
probability of sanpl e m si dentification, cont am nati on, and
adul terati on;

(4) Specinen testing shall conform to scientifically accepted
anal yti cal methods and procedures;

(5) Specinen testing shall be conducted at a | aboratory approved or
certified by the United States departnent of health and human servi ces;

(6) Before the result of a positive initial screening my be used
as a basis for any action by a |law enforcenent agency, the |aw
enforcenment agency shall verify or <confirm the positive initial
screening test by a confirmation test;

(7) Laboratory analyses required by this act shall be restricted to
those tests required by this act to detect drugs. They shall not be
used for other purposes such as the analysis of physiol ogical states or
di seases;

(8) Prior to reporting a positive test result, the nedical review
of ficer shall give the peace officer an opportunity to discuss the test
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resul t, including providing verification of any prescription
medi cati ons. If the peace officer neets with the nedical review
officer and fails to present information affecting the test result or
if the peace officer refuses to neet with the nedical review officer,
the nedical review officer wwll verify a positive test result and wll
inform the |law enforcenent agency on a confidential basis that the
peace officer tested positive;

(9) Wthin five working days after its receipt of a positive
confirnmed test result fromthe |aboratory, the | aw enforcenment agency
shall informthe peace officer in witing of the positive test result.
The | aw enforcenment agency shall provide to the peace officer, upon
request, a copy of the test results; and

(10) If the peace officer neets with the nedical review officer and
fails to present information affecting a positive test result, the
medi cal review officer will informthe peace officer that he or she may
request split specinen testing. For purposes of this section, "split
speci nen testing" neans that a peace officer who wi shes to challenge a
positive drug test nust notify the nedical review officer that he or
she wi shes split specinmen testing within seventy-two hours after he or
she is notified of a positive test result, and the test of the second
specinmen nust be processed at a different |aboratory than the
| aboratory that tested the prinmary speci nen.

NEW SECTION. Sec. 9. Protection fromlitigation. (1) No cause of
action is or may be established against a | aw enforcenent agency that
has established a program of drug testing in accordance with this act
unless the l|aw enforcenent agency's action was based on a false
positive drug test result and the |aw enforcenment agency knew or
clearly should have known that the result was in error and ignored the
true test result because of reckless or malicious disregard for the
truth.

(2) In any claim including a claim under this act, if it is
alleged that a |aw enforcenent agency's action was based on a false
positive test result, there is a rebuttable presunption that the test
result was valid if the law enforcenent agency conplied with the
provisions of this act; and the |aw enforcenent agency is not |iable
for nonetary damages if its reliance on a false positive test result
was reasonabl e and in good faith.
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NEW SECTION. Sec. 10. Confidentiality. The drug test results
obtai ned pursuant to this act shall be treated as sensitive information
and shall be released only to persons within the agency who have seni or
adm ni strative personnel authority and to their inmmediate staff. All
drug test results shall be maintained by the | aw enforcenent agency in
a secure location with controll ed access and separate fromother files
cont ai ni ng personnel information. No evidence derived froma positive
test result pursuant to this act shall be admssible in a crimna
prosecution concerning unlawful possession, sale, or distribution of
control |l ed substances.

NEW SECTION. Sec. 11. Oher lawmful testing. Nothing in this act
shall prohibit |aw enforcenent agencies from conducting any | aw ul
testing of peace officers that is in addition to the mnimumtesting in
this act.

NEW SECTION. Sec. 12. Sections 1 through 11 of this act are each
added to chapter 43.101 RCWunder the new subchapter headi ng "Mandatory
drug testing of peace officers.™

NEW SECTION. Sec. 13. Captions used in this act are not any part
of the | aw.

~-- END ---
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